The authors confront complexness and rigour of EU directives on public procurement vis-à-vis broad wording of international agreements concluded within EU neighbourhood policy. The firs reason for this comparison is ongoing spread of principles of the EU law to the third countries. The second reason is that both rely on the same goals: access to market ad fair environment via transparency because these principles constitute a subtle legal basis for public procurement legislation at all. Finally, these approaches were compared to the approaches employed in recent FTAs -CETA and EUSFTA. This paper is an output in a project granted by APVV-17-0641: Improvement of effectiveness of legal regulation of public procurement within EU law context
Introduction
Encouragement of the integration of all countries into the world economy is one of the many goals of the European Union´s (hereinafter only the "EU") external relations policy. EU often uses various levels of trade agreement to transfer EU values, principles and rules to the third countries. In our paper, we researched the access to the market and the transparency principle of the public procurement in the legal environment of the international agreements concluded by the EU and its Member States and countries participating in European Neighbourhood Policy 1 . We also analysed, whether current public procurement (hereinafter only "PP") legislation of the EU and its objectives in comparison with the objectives with the European International PP legislation is adequate or even excessive.
When considering the appropriate standard, authors reviewed EU Neighbourhood public procurement policy. EU uses its requirements on effective public procurement in external relations as a tool to fight against the corruption and at the same time as a tool for economic development, which is one of the goals of the EU´s external policy, as they are established in Article 21 TFEU. Fair and simple access to public procurement gives a small and medium-sized enterprises better opportunities to develop their business and thereby fosters economic growth.
Legal Framework Public Procurement in the EU
The public procurement directives can be divided into several generations. ) have been adopted. Directive 2009/81/EC 16 on procurement in the sphere of defence and national security has a special status, thus its evaluation does not affect the following analysis due to its limited scope as well as the zero number of infringements and preliminary questions in relation to this directive.
Recognizing that the measuring of the extent of the legislative text according to the number of provisions may not always be absolutely accurate, but the increase in the legislative text from 105 articles in the first generation to 204 in the fourth generation (Table 1) is so striking that, for the purposes of this paper, it does not require more detailed evaluation. At the same time, a more precise and detailed regulation at the level of a directive undoubtedly leaves less scope to the Member State for the attainment of the objective of a directive and, therefore, to a greater extent interferes with national law. The adaptation of the Member States' legal systems has not always been sound and timely, and the Court of Justice has found in 106 cases that Member States have failed to comply with their obligations under the public procurement directives, which represents 2.7% of all infringement proceedings at the CJ EU 17 . It seems logical that more than half of these violations were found in the context of the second generation of directives, as this was the time when the European Commission's diligent efforts to complete the common market were employed ( Table 2 ). The third and fourth generation of directives are rather "fine tuning" the system as a revolutionary transformation of the system. The highest number of violation (almost a quarter) was found in relation to Italy (Table 4) , which is not out of the total statistics on infringement proceedings, where, for Italy, the highest number of cases has been held so far (although the share of all infringement proceedings is somewhat lower -16.5%) 18 . Similarly, other countries with a higher number of infringements (Germany, France, Spain, Greece) are in similar situation. The interplay between the European Union and the national legal order can also be measured by the number of preliminary rulings conducted in relation to the area in question, since the preliminary rulings ensure a real convergence of the laws of the Member States. The number of preliminary rulings has been increasing since the mid-1990s with regard to the second generation of directives (Graph 1) 19 . In spite of this increase, the number of questions for the third generation of directives was even higher (Table 4) , with fewer preliminary questions regarding the fourth generation of directives being foreseen as the fourth 19 The following methodology was used for the calculation: 1. The year of the question referred for a preliminary ruling is the year in which the national court applied to the Court of Justice; 2. only those issues in which the Court of Justice has directly interpreted the Directive in the operative part of the judgment (not as part of the recitals or obiter dictum) are taken into account; 3. every point of interpretation of a directive is considered a separate question regardless of the number of proceedings in the given cases.
generation Directives do not encode the previous generation but often create completely new rules.
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The total number of preliminary questions on public procurement (187) accounts for only 1.8% of the total number of preliminary rulings (10149), but it should be pointed out that it is only the application of one group of secondary law legislation focusing on a specific area. By way of comparison, 79 questions were raised with regard to the directives on the free movement of persons and the right of residence of citizens of the European Union
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, with regard to agreements restricting competition 143 and abuse of a dominant position 95 questions.
The activity of respective national courts in relation to public procurement is also not uniform, with more than a quarter of the questions put by the Italian courts (Graph 2). When compared with the figures of all preliminary rulings, the dominance of the Italian courts is not as high as it is comparable to the number of questions put forward by other "big" or "founding" Member States (generally German courts with almost a quarter of all questions). Nevertheless, it is clear that the highest degree of public procurement interaction can be observed in the case of Italy, since the highest number of violations of the obligations arising from the public procurement directives were confirmed and, at the same time, the Italian courts were submitted most questions within preliminary ruling procedure.
It is clear from the above analysis that the judicial interaction in European public procurement law is considerable and at least comparable to other areas of the internal market. 
Graph 2 (Number of references of the questions of public procurement to the courts of the Member States)
Notwithstanding the extent of legal regulation and the shaping of the relationship between national and European Union law, the issue of the European Union's power to regulate national procurement processes remains crucial. Neither the Treaty on European Union (TEU) nor the Treaty on the Functioning of the European Union (TFEU) contain explicit Union's competence in the field of public procurement. The legal basis for these directives, as finally stated in the preambles of 25 TFEU. In other words, the functioning of the internal market should be the only objective and at the same time the only reason for the adoption of the public procurement directives.
In general, the following possible objectives of the procurement system can be identified:
1. Economic value (value for money efficiency) in the acquisition of goods, works and services, 2. Integrity -prevention of corruption and conflict of interest, 3. Liability, 4. Equal opportunities and equal treatment in relation to suppliers, 5. Fair treatment of suppliers, 6. Effective application of "horizontal policies" in public procurement (industry, environment, social objectives), 7. Opening public markets to the international environment, 8. Efficiency of the procurement process.
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The stated public procurement objectives, or some of them, are the primary objective of the national legislature. The European legislator has, prima facie, only a limited competence in this area, and therefore only to the extent that it follows the Union's conferred power regarding proper functioning of the internal market (Article 5 (2) TEU).
22 "In order to make it easier for persons to take up and pursue activities as self-employed persons, the European Parliament and the Council shall, acting in accordance with the ordinary legislative procedure, issue directives for the mutual recognition of diplomas, certificates and other evidence of formal qualifications and for the coordination of the provisions laid down by law, regulation or administrative action in Member States concerning the taking-up and pursuit of activities as self-employed persons" (emphasis added). 23 "The provisions of Articles 51 to 54 shall apply to the matters covered by this Chapter. " (i.e. "Services") 24 "The European Parliament and the Council shall, acting in accordance with the ordinary legislative procedure and after consulting the Economic and Social Committee, adopt the measures for the approximation of the provisions laid down by law, regulation or administrative action in Member States which have as their object the establishment and functioning of the internal market. " 25 "1. The Union shall adopt measures with the aim of establishing or ensuring the functioning of the internal market, in accordance with the relevant provisions of the Treaties. 2. The internal market shall comprise an area without internal frontiers in which the free movement of goods, persons, services and capital is ensured in accordance with the provisions of the Treaties. " 26 ARROWSMITH, Sue. Understanding the purpose of the EU's procurement directives: the limited role of EU regime and some proposals for reform. It should be noted that, in the area of assessment of subsidiarity and proportionality principles, the reasoning of directives given in preamble recitals is quite laconic, while only copying the definition contained of these principles in the TEU 27 . It is logical that the aim of the directive, which is the coordination of national rules, cannot be achieved at Member State level, but only at Union level. But it does not say anything about assessment whether the objective of the measure as such (i.e. transparent and non-discriminatory regulation of public procurement) can be achieved at Member State level and whether the scope of the adjustment is appropriate. The directives contain the following principles that should determine their purpose:
1. Prohibition of discrimination (i.e. prohibition of discrimination on grounds of nationality), 2. Transparency of procurement procedures (i.e. contracting authorities must ensure transparent procedures to prevent discriminatory treatment in subjective decision-making, 3. Removing barriers to market access (this is not explicitly stated in the directives), although in cases where non-discriminatory obstacles are removed, it may be questionable whether the framework set for the directives is exceeded.
These principles are derived from the harmonization framework defined in Art. 114 TFEU, following the principle of delegation of power (Article 5 (2) TEU) and all the measures of the directives and their implementation should be subject to these three principles. It is true that entrepreneurs may perceive the public procurement rules in individual countries as complicated, and the need to study the rules of another Member State may discourage them from participating in public procurement in another country. 28 However, this alone is not sufficient to harmonize legal orders To construe that article as meaning that it vests in the Community legislature a general power to regulate the internal market would not only be contrary to the express wording of the provisions cited above but would also be incompatible with the principle embodied in Article 3b of the EC Treaty (now Article 5 EC) that actually or potentially constitute a barrier to the functioning of the internal market, but if such obstacles are to occur in the future, such barriers must be likely and preventive must be the subject of the measure.
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Therefore, all measures concerning the choice of the most suitable bidder or the conditions for participation should be perceived only and exclusively through prism of transparency and non-discrimination. In other words, the measures, such as the criteria for the evaluation of tenders defined in the directives, or other details relating to the procurement procedures themselves, should be seen only as a means of ensuring transparency, thus avoiding discrimination on grounds of nationality. And in this connection, the principle of proportionality, which is one of the principles of the European Union's activity, ie whether the Union does not go beyond its power by excessive harmonization and unjust unification 31 , is becoming a matter of concern. Moreover, the directives may result in the expulsion of Member States' legislation. As the contracting authority can obtain the most effective offer to secure effective competition, the CJ EU considers compliance with a PP directive as a sufficient guarantee for the effective competition to operate 32 . Therefore, if the directives are to be considered as the only and sufficient guarantee of effective public procurement at national level and Member States will be allowed to only a minimum level of instruments to ensure the efficiency and transparency of public procurement 33 (ie EU-level over-regulation), this can lead to overall under-regulation of public procurement as such.
Since principles and requirements of non-discriminatory access to market and transparency are also involved in "market" provisions of international agreements concluded with third countries, further analysis will focus on reflection of these principles in such agreements, particularly within neighbourhood policy.
Public Procurement in European Neighbourhood Policy
The Court of Justice in its opinion 2/2015 34 (Free Trade Agreement between the European Union and the Republic of Singapore-EUSFTA) confirmed that public procurement falls partially to the scope of common commercial policy (Art. 3(1)e) TFEU) 35 procurement in respect of international maritime transport services, rail transport services, road transport services and internal waterways transport services, and to public procurement in respect of services inherently linked to those transport services, they do not fall within the common commercial policy. 36 However, since these transport services fall into the scope of directive 2014/24/EU and directive 2014/25/EU and the objective of the EUSFTA to ensure that "principles of non-discrimination and transparency are observed when public procurement procedures take place", this regulation falls into the scope of exclusive external competence of the EU due to Art. 3(2) TFEU. 37 In this part we will analyse only the agreements in force and which are effective. Therefore, we will not analyse the agreements with an Egypt and Palestine who have not yet signed any enabling formal Protocol, upon which they would be allowed to participate in EU programmes Neither agreements with a Belarus, Libya and Syria will be analysed, as their agreements have been postponed due to their political situation.
Algeria
Association Agreement with Algeria 38 (2005) deals with the public procurement in just one provision (Article 46), which establishes as the mutual objective a reciprocal and gradual liberalisation of public procurement contracts. It obliges the both EU and Algeria to take steps necessary to implement this goal.
Armenia
The Partnership and Cooperation Agreement with Armenia 39 (1999) obliged parties to approximate public procurement law (Art. 43) and cooperthe commitments by which each Party is to treat the other Party's suppliers of goods and services no less favourably than its own economic operators in procurement for governmental purposes. It also contains a vast body of rules designed to lay down a framework for public procurement, in both Singapore and the European Union, by providing that public contracts will be awarded only after an award procedure involving a full notice of procurement which will have been readily accessible to the candidates and including appropriate conditions governing participation and selection. 76. That chapter accordingly has the specific aim of determining the arrangements under which the economic operators of each Party may participate in procurement procedures organised by the other Party's public authorities. Furthermore, as those arrangements are founded on considerations of non-discriminatory access, transparency and efficiency, they are such as to have direct and immediate effects on trade in goods and services between the Parties. 77. Chapter 10 of the envisaged agreement consequently falls within the exclusive competence of the European Union pursuant to Article 3(1)(e) TFEU... . Action Plan contained requirements on increasing of transparency, information provision, access to legal recourse, awareness and training among contracting authorities and business community, limited use of exceptions, reinforcement of the administrative capacities, preparing e-procurement and conversion and implementation EU public procurement key principles (e.g. transparency, non-discrimination, competition and access to the legal recourse). According the Business report 2017 45 legal certainty and public procurement are two indicators still remains problems in Azerbaijan as most entrepreneurs still tend to avoid courts in the settlement of economic disputes due to perceived biased, non-transparent and lengthy procedures with even more troublesome enforcement processes. It also contains the commitment of Georgia to ensure that its legislation on PP will be gradually approximated to the EU PP acquis according to the agreed schedule and in the extent specified in Annexes to the Agreement. Both parties shall ensure, that those aspects and areas of PP which are not covered by the agreement on approximation, comply with the principles of transparency, nondiscrimination and equal treatment. Both parties opened their procurement market on the reciprocal basis. After the implementation of the last phase in the 44 process of approximation, parties will examine the possibility to mutually grant market access with regard to procurement below the value thresholds set out in the Agreement.
Georgia

Israel
The legal basis for relations between EU and Israel is an Association Agreement 49 
Jordan
Association Agreement
51 (2002) create the legal framework between EU and Jordan. In this agreement, parties agreed on the objective of a gradual liberalization of the PP as a part of the progressively established free trade area. In Action Plan 52 (2013), we can find measures to be adopted by Jordan to its way to DCFTA with EU, such are adoption and implementation of the new regulatory framework of the PP, including the adoption and harmonisation of relevant bylaws and procurement relevant regulations, aligning with the key EU standards (transparency, non-discrimination, competition and access to legal recourse), strengthening of administrative capacities, e-procurement, increase of openings of the PP markets within the Euromed region. 
Lebanon
Republic of Moldova
Firstly, mutual relations were regulated in Partnership and Cooperation Agreement 56 (1998). Towards PP, Moldova committed to gradually approximate the PP law with EU law. Both parties then committed to cooperate to develop conditions for open and competitive award of contracts for goods and services in particular through calls for tenders. This agreement was later upgraded to an Association Agreement 57 (2014) including the DCFTA. Amongst other, it binds parties to cooperate in relation to fostering approximation of procurement procedures with existing practices in EU as they recognise the contribution of transparent, non-discriminatory, competitive and open tendering to sustainable economic development. They set as their objective the effective, reciprocal and gradual opening of their respective procurement markets on the basis of the principle of national treatment. Republic of Moldova then shall gradually approximate EU PP legislation, accompanied with institutional reform and the creation of an efficient PP system based on the principles governing PP in the Union and the terms and definitions set out in 2004 EU Directives on Pp. Until the approximation of laws, Agreement substantively set basic standards regulating the award of contracts. After the implementation of the last phase in the process of legislative approximation, EU and the Ukraine will examine the possibility to mutually grant market access with regard to procurements below the value thresholds set out in this Agreement. 
Ukraine
Relations with Ukraine started with Partnership and Cooperation Agreement 63 (1998) which counted on development of conditions for open and competitive award of contracts between the parties. Action Plan 64 (2005) then required the increase of transparency, information and training, limited use of exceptions, access to judicial review and appropriate legislative adjustments, approximation to PP legislation of the EU in order to ensure effective implementation of the key principles of transparency, non-discrimination, competition and access to legal recourse, cooperation with the EU in the application of modern e-tendering technologies in PP and facilitation of the effective, reciprocal and gradual opening of the PP markets. Same as in Armenia, Georgia and Moldova, mutual relations were upgraded to an Association Agreement 65 (2014) including the DCFTA. Ukraine commits to adopt the PP legislation of the EU according to the schedule agreed in this Agreement. Both parties open PP markets to each other on the basis of the principle of national treatment. PP system in Ukraine shall be based on principles governing PP in EU and terms and definitions set in EU Public procurement Directives. Until the approximation of laws, Agreement substantively set basic standards regulating the award of contracts. After the implementation of the last phase in the process of legislative approximation, EU and the Ukraine will examine the possibility to mutually grant market access with regard to procurements below the value thresholds set out in this Agreement.
Various levels of approximation of PP standards, as were described above, can be illustrated in Table 5 : added values of this regulations. Equally, newly signed EUSFTA contains similar provisions in Chapter 9 thereof (mutatis mutandis, the same provisions can be found in the respective articles of Chapter 9 of EUSFTA as in Chapter 19 of EU-Canada CETA).
We consider the CETA regulation on public procurement not only appropriate solution for EU external relations, but even to the internal environment, as well. As the objective of both regulations is the same, objection that the CETA forms a lower degree of economic integration we consider as irrelevant. As an example of voluntary proliferation of the EU model of rules can be seen competition rules (that are in fact quite close to the aim of the of PP) and copy of EU competition rules can be found in several regional integration groups, such as UEMOA, ECOWAS, COMESA, CARICOM, CAN, EAC, EAEU.
Conclusion
The EU belongs among the most important business partners of the most countries in the World. Therefore, simplification of the PP rules inward and outward the EU legal system may be the basis for the creation of global PP standards, which will not only simplify the negotiations on this aspect of trade agreements, but also "export" the values and principles of the EU to the legal orders of the third countries. By this, the EU will stabilise and strengthen its position as a global player in the international scene.
